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NEwW Y orK’s UNDERGROUND HOUSING

New York City’s aggressive efforts to create affordable
housing have rightfully won praise from housing experts
nationwide. But lesswidely recognized isthe extent to which
informal dwellings, illega and unregulated, have proliferated
in responseto the city’ ssurging housing demand. During the
past fifteen years informa housing may have accounted for
asmuch ashdf of the city’ snet housing crestion, approaching
ascale comparableto the celebrated Mitchell-Lama program.
In many communities, illega housing units have reached
acritica mass, eroding neighborhood aesthetics, straining ser-
vices, and turning parking into a frustrating ordeal. Many
fed the stuation is hopeless, with demand for housing smply
overwhelming the city’ s capacity to enforce housing and zon-
ing codes. Cynics wonder if there isn't a“don’t ask, don't
tell” attitude towards enforcement, with inaction on the part
of local officiads encouraged by fear of what vigorous en-
forcement would uncover. In the meantime, an illegd mar-
ket thrives, and unplanned, unanticipated density crowds
neighborhoods once considered among the city’ s finest.

Informal Density

Alterationsor additionsto an existing structurefor the purpose
of creating residential units must be approved by the city’s
Department of Buildings (DOB). lllegal housing units are
any dwellings that have not been issued certificates of
occupancy (Cs of O) by DOB, either because they violate
zoning or building requirements, or because ownersfailed to
pursue the required documentation.

The units may take a variety of forms: rooming houses
or SROs; commercia or manufacturing spaces used as liv-
ing areas, and, most common in low-density areas, converted
garages, attics, and basementsin one- and two-family homes.
In some instances, an abundance of illega unitsis a reflec-
tion of neighborhood change outpacing zoning or regulatory
reform. Some obsolete manufacturing spaces illegaly re-
claimed as residentia lofts, for example, have been rezoned
by the city to allow housing and mixed uses.

The effects of illega housing units may be benign, the

units themsalves and the popul ation they house absorbed into
nei ghborhoods without noticeable impact on local servicesor
dreet life. Thisismost likely the casein higher-density neigh-
borhoods, where the housing stock and loca services are
intended to support large populations. Similarly, some units
may comply with building code and zoning regulations, but
smply lack appropriate documentation.

Other illega units violate fundamenta regulatory prin-
ciples intended to safeguard health and safety and to main-
tain neighborhood character and qudity of life. Fatal fires
caused by building code violations are the most horrendous
consequence, but aso troubling from a planning perspective
are the cumulative impacts on communities.

Widespread conversions can have a significant effect
on the population density of a block or neighborhood. The
additiona population burdens schools and open spaces, in-
creasestraffic and parking congestion, and strains sanitation,
fire, and police services. Homeowners may cresate illegal
curb cuts, or pavefront or rear yardsto provide private park-
ing spaces for themselves or tenants. Equally vexing are
increases in noise and garbage, and unsightly alterations to
facades to create entrances for illegal units.

The neighborhoodsin which the greatest number of com-
plaints about illegal conversions are made tend to be those
with the largest immigrant populations. Thereisno datathat
alowsusto judge whether illegal conversionsare more com-
mon in immigrant communities, or whether other residents
aresmply morelikely to complain about conversionsin those
neighborhoods. It isobviousto anyone living in the boroughs,
however, that illegal conversonsare not limited to immigrant
communities. Thosewho portray informal housing as an ex-
clusvely immigrant practice, as well as those who charge
that concern about the problem is motivated by prejudice,
minimize the very real housing and planning issues it poses.

Measuring the Invisible

Thereareindicatorsthat illegal unitsexist indl five boroughs,
but no agency of the City of New York has formulated
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estimates. The evidence, however, suggeststhat the problem
is most extreme in Queens, where complaints of illegal
conversionsincreased steadily from 856 in 1996 to more than
10,000 in 2002. Queens accounted for more than half of the
90,000 complaintsfiled citywide between 1992 and 2002. The
character of its housing stock, immigration patterns, and
income distribution probably make that borough most
susceptible to informa housing creetion.

To begin to understand the scale and nature of theille-
gd housing market, CHPC drew upon Census 2000 data for
the fourteen Queens community digtricts, as well as for the
city asawhole. Short of a house-by-house survey, the cen-
susisthelogicd starting point for building an estimate of the
illegal housing market. Census data should reflect housing
growth at arate comparable to the rate of new construction,
as reflected by new construction certificates of occupancy
(Csof O), and by data.on rehabilitation of vacant unitsthrough
city housing programs. Both seriesare availablein the Furman
Center’ s* 2002 State of New Y ork City’ sHousing and Neigh-
borhoods’ report. Housing growth in excess of documented
new congtruction and rehabilitation activity could be inter-
preted asillega additions.

The Queens housing stock increased by 63,867 units
over the 1990 Census count, including 21,733 units in struc-
tures built during the 1990s. Thisis roughly consistent with
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the city’ snew construction data, which show that 17,228 new
units came on the Queens market during the 1990s. The
additional 4,505 units found in new structures, but not ac-
counted for by city statistics, may be due to lags in city re-
cording, or to temporary Cs of O not included in the data.
This leaves nearly 42,000 "new" Queens housing units
that were counted by Census 2000 but were not identified in
the earlier census and are not attributable to new construc-
tion or rehabs of vacant units. These “unaccounted for”

new units amount to 73 percent of total Queens housing
growth. Brooklyn had the second highest percentage of un-
accounted for units at 56 percent of total growth, while the
figure was 44 percent in the Bronx and 29 percent in Staten
Idand. Manhattan experienced a net loss in housing units
due to gpartment enlargements and the elimination of older
units, despite the fact that twice as many new Cs of O were
issued in Manhattan than in any other borough. These unac-
counted for units provide a rough estimate of the size of the
informa housing stock.

Whilethe units appesar for thefirst timein the 2000 Cen-
sus, some were added to the housing stock prior to 1990.
Dueto the efforts of the Department of City Planning (DCP)
to improve census accuracy, approximately 150,000 housing
units, whose addresses were either inaccurate or omitted on
the Census Bureau's master list, were added to the 2000
Censustally. Somewere surely legal apartments previoudy
overlooked by Census Bureau enumerators, but we believe
that most were illegal additions to existing buildings. As a
result, the 2000 Census includes the most accurate count of
the city’ s housing stock to date, including itsillegal units.

Most illega unitsare additionsto older structures. Cen-
sus data for Queens revea an increase in the number of
older housing units. Thirteen Queens Community Digtricts
showed increases in units in structures built prior to 1990,
some adding twice as many older units as newly constructed
units. Only in Community Didtrict 6, the Forest HillYRego
Park area, could al housing growth be attributed to new con-
struction. There was a loss of some 200 units in structures
built prior to 1990 in the digtrict.

In contrast, in Queens Community Digtrict 3, the Jack-
son Heights/North Coronaares, 5,700 new housing unitswere
identified inthe 2000 Census. Only 1,600 of theunitswerein
structuresbuilt during the 1990s, while nearly 4,100 unitswere
apparently added to the existing housing stock. In Commu-
nity Digtrict 10, Ozone Park/Howard Beach, only 690 units
were found in new structures built during the 1990s, while
5,200 units were added to structures built earlier.

The census is self-administered, and some residents of
dwellings built in the 1990s may have misreported the year of
their building’'s construction. Even so, it is unlikely that
misreporting can explain the magnitude of the surgein older
units found by the census.

The Enforcement Dilemma
By thelate 1990s, constituent concern about the proliferation
of illegd units, especidly in Queens, caused aflurry of politica
activity on the issue. Then-Borough President Claire
Schulman convened the Queens Illegal Conversion Task
Forcein 1997 to examine the issue, which pressured the city
to step up enforcement efforts. The DOB, in turn, created
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the Quality of Life Task Forceto exclusively respond to Queens
complaints. Shortly afterwardsthe City Council passed Local
Law 65 of 1997, increasing finesfor illega conversions. The
city dso committed funding to DOB for investigative staff
increases. Both DOB and the Queens Borough President’s
Office also launched information campaigns to educate
tenants, homeowners, and concerned neighbors about illega
housing creation and how to file complaints. Complaints
clearly increased as residents became more savvy and the
processitself wassmplified, but it isunclear that enforcement
efforts have done much to suppress the market.

The DOB'’senforcement policy iscomplaint-driven, with
investigators responding to complaints dleging illega conver-
sions but not actively seeking out illegal units. At any given
time there are about a dozen investigators assigned to the
Task Force, which is overwhelmed by the sheer volume of
complaints. The DOB's fiscal 2004 budget included funds
for five new assistants to support investigators.

Aside from the volume of complaints, legd and bureau-
cratic obstacles hinder investigations. Investigators are not
legally permitted to enter gpartmentsaleged to beillega with-
out either a court order or awilling tenant or landlord. They
are often unable to access units, and are forced to close in-
vestigations without ascertaining whether or not a unit isin
fact illega. Unlike legal apartment ingpections, neither the
landlord nor tenant has an incentive to grant access.

When investigations do revedl illega units, unless they
arein dangerousor uninhabitable condition, landlordsare given
agrace period to correct violations. Correcting the violation
means either bringing the unit up to code and obtaining a cer-
tificate of occupancy, or certifying that tenants and any fix-
tures added to a basement or attic to allow residentia use
have been removed. The DOB canissue avacate order if a
dwelling is deemed immediately dangerous, but rarely does
S0 because of the shortage of relocation options. During al
of fiscal 2002, DOB issued only 251 vacate orders.

If afollow-up inspection finds that alandlord has failed
to correct aviolation, responsibility for enforcement or pun-
ishment then passes to the Environmental Control Board
(ECB). The ECB may impose fines, which remain the city’s
main punitive tool. Since 1997, homeowners may be fined
$250 to $1,500 for afirst offense and up to $15,000 and one
year injail for athird offense within an 18-month period. The
maximum penalty israrely imposed by the ECB. Inthe end,
thereis little to deter homeowners from creating new illega
dwellings and it is difficult to ensure that existing units are
permanently removed from the market.

Legdization is smilarly complicated, requiring naviga
tion of both zoning and building code regulations. In areas
zoned R1 and R2, only single-family houses are permitted,
and in R3-1 zones, only one- and two-family houses are

dlowed. Consequently, most accessory unitsin those areas
cannot belegdl, regardless of the unit’s conformity with build-
ing codes. Ownerswould be required to go before the Board
of Standards and Appealsto request avarianceto the zoning
resolution. Boardinghouse and SRO situations are also
prohibited under most circumstances, regardless of the qual-
ity of the accommodeations.

In R3-2 zones and above, residentid additions may be
legal and appropriate according to zoning designations, but
the housing stock may not be structurally suitable for acces-
sory units. In the case of wood-frame houses, a building
form that is common in some neighborhoods believed to have
high rates of illegal conversion, multiple dwellings are smply
not permitted.

In other cases, the cost of meeting building and housing
guiddlinesfor additional unitsin structures designed for single-
family occupancy may be prohibitive. For example, the Hous-
ing Maintenance Code defines “basement” as an area that
is below grade but more than 50 percent above ground while
“cellars’ arelessthan 50 percent above ground. Basements
can belegaly converted for residentia use, while under most
circumstances acellar cannot. Basement conversions, how-
ever, need to meet Building Code requirements, such as that
windows cover ten percent of total wall area and be twelve
square feet in size. Few basements in their origina state
meet those standards. In either case, requirements on room
size, fire topson exterior walls, sprinkler systems, or second
means of egress may preclude legalization unless significant
structural changes and financia investments are made.

Some of the building code requirements precluding
legalization may be ripe for reform, while others are funda-
menta to humane housing standards. Zoning, theoretically
more malleable, is wrought with political and planning
minefields. In either case, smply changing the rulesto rede-
fine these units as legal would evade the substantive hedlth,
safety and planning problems they pose. A progressive
strategy would carefully differentiate the circumstanceswhere
accessory units are desirable from where they are detrimen-
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tal and devise procedures that effectively enforce those de-
terminations.

Where Will They Live?

Few housing advocateswould openly support blatant disregard
for zoning, building, or housing maintenance codes, but some
quietly wonder whether New York City should be grateful
for the housing provided by illega conversions. They view
illegal unitsasthe housing of last resort for poor and immigrant
households, and fear that eliminating them would flood
homeless shelters and service agencieswith displaced tenants.
Elected officials, meanwhile, are concerned that strict
enforcement will be interpreted as harassment of immigrant
constituencies.

If the city’s illegal housing stock is now in excess of
100,000 units, as our analysis suggests, then the scale of dis-
location that could result from sudden enforcement would
indeed be problematic. On the other hand, the longer the city
walits to devise aworkable strategy to control illegal conver-
sions, the more daunting the problem will become.  Aslong
as the city’ s population continues to grow, increasingly sub-
standard spaces will be brought into the market -- making
action more urgent but the didocation potentia greater.

Advocacy groups are understandably loathe to limit the
housing options of people aready isolated from the main-
stream market. However, substandard housing hasbeen linked
to poor hedth and reduced mobility; alowing immigrants or
native-born poor househol dsto depend on such housing could
have long-term adverse effects.

It is also dangerous for New York City to assume that
immigration, widely considered a contributor to urban eco-
nomic growth, will continue if housing and living conditions
are unsatisfactory. If the city’s neighborhoods are alowed
to deteriorate through unplanned density and overloaded hous-
ing, they risk becoming the permanent wards of the most
desperate populations, while upwardly mobile immigrants
leave the city. Something like that is happening in at least
one Queens neighborhood, Richmond Hill, from which
Guyanese and Caribbean immigrants are relocating in search
of better housing and a higher qudity of life. Schenectady
and other surrounding towns are actively wooing those New
York City immigrant groups.

Another argument made for accepting illegal housing is
that the rental income makes homeownership affordable. In
fact, in neighborhoods where illegal units proliferate,
homeownership may becomelessaffordable. Rental income
from accessory unitswill be capitalized into the market value
of homes. For example, a $600 per month net rental income
trandates, at a reasonable capitalization rate, into an addi-
tional $100,000 in market value. Furthermore, if accessory
units become the norm, house prices throughout the neigh-

borhood increase, regardless of whether or not a particular
homeowner intends to operate an illegal unit. For firg-time
homebuyers, the higher price presents greater financing ob-
stacles, and biases the market against those intending to obey
thelaw. Some unsophisticated homebuyers may not even
be aware that the rental incomeisillegal.

The Demise of Housing Standards
Coming to grips with the city’s informa housing sector will
be complicated, contentious and expensive. Solutions will
undoubtedly mix regulatory reform, amnesty, evictions and
subsidies, as well as additiond legitimate housing creation.
The longer we wait, however, the more formidable the
problems will become.

The proliferation of illegal unitsis clearly a market re-
sponse to the city’ s resurgent population and shortage of af-
fordable housing. Increased housing production would alow
many tenantsinillegd unitsto find legitimate dwellings. Pro-
viding grester building densities in places where it is desir-
able would also divert density from areas where it is un-
planned and inagppropriate. Such measures are not enough,
however, because housing demand is eagtic and the illega
market will continue to have aprice advantage. New supply
is a complement to regulatory enforcement, not a substitute.

A century ago, inthe midst of an earlier population surge,
housing reformers fought for regulations to ensure minimum
standards of habitability for the city’s housing stock. The
Tenement House Act of 1901, for example, was passed de-
spite dire warnings that higher standards would worsen the
city’ shousing shortage. Few New Y orkerstoday would ques-
tion the wisdom of requiring that al rooms have windows, or
every apartment have abathroom. In contrast, the response
to the current housing crisis has been to neglect existing hous-
ing and zoning standards. Without a doubt, changing condi-
tions demand that public policies, including housing regula-
tions, be periodicdly reviewed to ensure that they are ill
sarving the public purpose. New York City’s policy toward
the proliferation of illegal housing, however, does not repre-
sent model regulatory reform. Rather, it congtitutes a politi-
caly expedient approach that may have long-term conse-
quences for the quaity of neighborhoods and the legitimacy
of housing regulation.

Therisein complaintsabout illegal housing indicatesthat
the public is growing impatient with the city’s laxity toward
enforcement. The complaints are reactions to the visible
social costs of a burgeoning informal housing sector that
affects entire neighborhoods. The problems faced by ten-
ants of illega dwellings are sdldom heard, however, since
they have virtually no rights or recourse to regulatory
protection. -- This article was written by Martha Galvez
and Frank Braconi
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